Consultation on Revising the Slot Sanction Scheme Guidelines, June 2017

Proposed Revisions

Given the increase in passenger numbers at Dublin Airport, together with views expressed by
a number of stakeholders, the Commission is proposing to update the current guidelines used
by the coordinator when implementing the Irish Slot Sanctions Scheme. The proposed revised
guidelines are annexed to this document, with tracked changes showing how we are
proposing to amend the current guidelines. Substantively, there are four changes:

e The imposition of a fine for each instance of a movement at a time significantly
different from the allocated slot, once a body of evidence is built up which
demonstrates that the behaviour is repeated and intentional as required by the 2013
Statutory Instrument.:

e The removal of the six month element from the definition of ‘repeatedly’, thereby
allowing behaviour in previous seasons to be considered when assessing the
appropriate treatment of an incident of slot misuse.

e Provision for the publication of details related to Uncontested Sanctions by the
Commission and/or the coordinator.

e A change in the definition of ‘Intentionality’, with a view to making this easier to
demonstrate than is currently the case.

Consultation questions

Q.1 Do you agree or disagree with these proposed changes? Why?

Q.2 Having regard to the Statutory Instrument upon which the Slot Sanctions Scheme is based (see
footnote 1), do you have any other suggested amendments to the guidelines?

Deadline for responses
Please respond with any comments no later than 5 pm on Wednesday 19 July. Responses
should be marked ‘Response to consultation on revising the Slot Sanction Scheme

implementation guidelines’ and sent by email to lukemanning@aviationreg.ie, or alternatively

by post to the Commission for Aviation Regulation offices.

! https://www.aviationreq.ie/ fileupload/en si 2013 0460.pdf
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BACKGROUND

Article 14.5 of Council Regulation (EEC) No 95/93, as amended by Regulation (EC) No
793/2004 (the “Council Regulation”) requires Member States to ensure that effective,
proportionate and dissuasive sanctions or equivalent measures are available to deal
with repeated and intentional slot misuse.

The European Communities (Airport Slots) Regulations 2013, Statutory Instrument No
460 of 2013, which took effect on 6 December 2013 (the “Irish Regulation”),
implements Article 14.5 of the Council Regulation, and is applicable at coordinated
airports in the Republic of Ireland. Dublin Airport is currently the only Irish airport
designated as coordinated under the Council Regulation.

Airport Coordination Limited (“ACL”) is the coordinator of Dublin Airport, appointed by
the Commission for Aviation Regulation (the “Commission”) under the Council
Regulation.

These guidelines set out how the Irish Regulations will be applied by the coordinator.
TYPES OF SLOT MISUSE
Regulation 3(1) of the Irish Regulation sets out the types of slot misuse as:

Where the coordinator is of the opinion that an air carrier has contravened or is
contravening Article 14 of the Council Regulation by repeatedly and intentionally—

(a) operating air services at times significantly different from the allocated slots, or

(b) using or having used slots in a significantly different way from that indicated at
the time of allocation and thereby has caused or is causing prejudice to airport
or air traffic operations

Examples of slot misuse covered by Regulation 3(1)(a) are:

a) The operation of scheduled or programmed non-scheduled air services at times
significantly different from the allocated slots.

b) The repeated operation of ad hoc air services, including operations by General and
Business Aviation operators (“GA/BA”), at times significantly different from the
allocated slots.

c) The operation of an air service without a slot allocated for that air service, as this
constitutes operating at a time different from the slots allocated to all airlines at the
airport.

Examples of slot misuse covered by Regulation 3(1)(b) are:

a) The operation of air services with a larger seat capacity aircraft from that indicated
at the time of allocation, as such operations cause prejudice to airport operations as
they are likely to cause additional congestion or queuing for passengers using the
terminal building.
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b) The operation of air services with an aircraft requiring a larger parking stand from
that indicated at the time of allocation, as such operations cause prejudice to airport
or air traffic operations as they necessitate last-minute changes to the stand
allocation plan for the airport.

c) The operation of air services on a route different from that indicated at the time of
allocation, as such operations cause prejudice to airport operations by placing
unexpected demands on airport facilities and infrastructure.

DEFINITIONS

Words defined in the Council Regulation and Irish Regulation shall have the same
meaning in these guidelines. Particular expressions in the Council Regulation and Irish
Regulation call for comment:

Air carrier is taken to include all aircraft operators using the airport.

Operation is taken to mean the landing or take-off of an aircraft at the airport. Slot times
are based on the time that an aircraft is scheduled to arrive at its parking stand following
a landing, or the time that an aircraft is scheduled to push-back from its parking stand
prior to a take-off.

Slot is defined in Article 2(a) of the Council Regulation as:

‘slot’ shall mean the permission given by a coordinator in accordance with this
Regulation to use the full range of airport infrastructure necessary to operate an
air service at a coordinated airport on a specific date and time for the purpose of
landing or take-off as allocated by a coordinator in accordance with this
Regulation

Repeatedly is taken to mean:

a) Forascheduled or programmed non-scheduled air service, more than one operation

inthe-past-6-meonths-of that particular air service by that air carrier.

b) For ad hoc air services, more than one operation at the airport in-the-past6-months
by that particular air carrier.

Intentionally is taken to mean:

a) That, from the circumstances, the carrier intended to land or take-off an aircraft at
or about the time that it did land or take off, if this is different from the allocated slot
time — e.q. most obviously, published flight times on the internet. In the case of

operating a slot in a significantly different way from that indicated at the time of

allocation, it is sufficient to show that the air carrier planned to operate with the
aircraft actually used.Feroperations-attimes-differentfrom-the-allocated-sletsthat
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a}b) For operations without an allocated slot, that the air carrier intended to land or take-
off at the airport, excluding diversions and emergency landings.

bjc) For the operation of a larger aircraft type, that the air carrier intended to use the
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aircraft type operated, excluding an on-the-day substitution of an aircraft due to
operational or technical reasons.

3.7 Significantly is taken to mean:

a) For operations at times different from the allocated slots, any time difference that
constitutes a different slot based on the time intervals of the airport’s declared
coordination parameters.

b) For the operation of a larger aircraft type, that the number of passengers carried
exceeds the capacity of the aircraft type indicated at the time of allocation, and/or
that the external dimensions of the aircraft type operated requires a larger parking
stand than the aircraft type indicated at the time of allocation.

c) For the operation of a different route, an air service arriving from a non-EU point of
origin where an intra-EU point of origin was indicated at the time of allocation as this
is likely to cause queuing and congestion in the immigration area.

3.8 Uncontested Sanction is taken to mean a financial sanction applied by the coordinator
following the procedure described in section 4.4 of these guidelines and Regulation 4 of
the Irish Regulation.

3.9 Court Decision is taken to mean a decision of the Court under Regulation 3(4) of the
Irish Regulation.

4. PROCESS FOR APPLYING SANCTIONS FOR SLOT MISUSE

4.1 In accordance with Article 4.6 of the Council Regulation, it is a duty of the coordinator to
monitor the conformity of air carriers’ operations with the slots allocated to them. If in
the course of this slot monitoring, or as a result of a complaint or other source of relevant
information, the coordinator is of the opinion that possible slot misuse has occurred or
is occurring, then it will take the following actions:

4.2 Stage 1: Investigation

4.2.1 The coordinator will contact the air carrier concerned with details of the alleged slot
misuse and the data supporting the coordinator’s opinion, and will request -information
and/or an explanation from the air carrier.

4.2.2 The coordinator will give the air carrier a reasonable deadline to respond, which will
normally be 7 days but may be less in urgent cases. Correspondence between the
coordinator and air carrier will be in writing, normally by email.

4.2.3 If the air carrier fails to respond by the deadline date, or provides an incomplete
response or a response which fails to adequately address the issues raised by the
coordinator, or supplies information which is false or misleading in any material
particular, then the coordinator may rely on the best information available.

4.3 Stage 2: Decision on Further Action

4.3.1 After investigation, the coordinator may take one of the following actions:

a) Notify the air carrier concerned that the investigation has been satisfactorily
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concluded with no further action.

b) Issue a warning that, in the opinion of the coordinator, a slot misuse has occurred
or is occurring and that further slot misuse may be liable for a financial sanction.

c) Notify the Commission that, in the opinion of the coordinator, a slot misuse has
occurred or is occurring and that a financial sanction is appropriate.

Stage 3: Uncontested Sanction

Under Regulation 4 of the Irish Regulation, the coordinator, with the consent of the
Commission, will give notice to the air carrier concerned that a slot misuse has
occurred or is occurring and specify an amount (not exceeding €3000_per incident of
slot misuse) to be paid to the Commission by a date 7 days from the date of service of
the notice or by a later date specified by the coordinator in the notice (the “Due Date”).

The notice will also indicate the amount of the financial sanction (not exceeding
€6000 per incident of slot misuse) that the coordinator intends to recommend to the
Court if the matter is dealt with under Regulation 3(4) of the Irish Regulation.

Within 7 days of the notice, the air carrier may make representations and request that
the coordinator lower the amount of the financial sanction. The coordinator will take
into account any submissions made with the request and any other matters it considers
relevant. The coordinator will make a determination and notify the air carrier to pay
either the original amount notified or a lower amount within 7 days from the date of this
notice or by a later date specified by the coordinator in the notice (the revised “Due
Date”).

If the air carrier has paid the amount specified by the coordinator under paragraph
4.4.1 or 4.4.3, as the case may be, by the Due Date, the coordinator shall not apply
to the Court under Regulation 3(2) of the Irish Regulation.

Stage 4: Application to the Court

Where an air carrier fails to pay an Uncontested Sanction by the Due Date, Regulation
3(2) of the Irish Regulation states that the coordinator, with the consent of the
Commission, may:

...apply to the Court for:

a) a determination that a contravention of Article 14 of the Council Regulation as
referred to in paragraph (1) has occurred or is occurring, and

b) an order imposing financial sanction on the air carrier

In making its application, the coordinator will recommend to the Court the amount of
financial sanction which the coordinator considers appropriate to the circumstances,
as was notified to the air carrier concerned in the notice referred to in paragraph 4.4.2
or 4.4.3, as the case may be.

Regulation 3(4) and (5) of the Irish Regulation states that:
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(4) The Court, on an application made to it by the coordinator—
(a) may do one or more of the following:

(i) make a determination that the air carrier concerned has contravened or
is contravening Article 14 of the Council Regulation as referred to in
paragraph (1);

(i) order the air carrier concerned to pay the Commission a financial
sanction (not exceeding €6000) in respect of the contravention;

(i) make such other order as it considers appropriate,
or
(b) may dismiss the application.

(5) The Court may make such order as to costs as it thinks fit in respect of the
application

5. PUBLICITY

5.1

Commission or the coordlnator may publlsh detalls relating to any Uncontested

Sanction, including but not limited to the name of the operator, the slot misuse(s) in

questlon and the amount fined. %&eeerd%mayreperben%h&maﬁeﬁe%h&a;peﬁ%

5.2 Court Decisions will be published on the Commission’s website and on the coordinator’s
website.

6. FACTORS TO BE CONSIDERED IN SETTING FINANCIAL SANCTIONS

6.1 In setting a financial sanction, the coordinator will have regard to Regulation 5 of the
Irish Regulation, which states:

5. In considering the amount of any financial sanction the Court or the coordinator,
as the case may be, shall take into account the circumstances of the contravention
or any failure by the air carrier to cooperate with the coordinator and shall, where
appropriate in the circumstances, have regard to—

(a) the need to ensure that any financial sanction imposed—
(i) is appropriate and proportionate to the contravention, and

(i) will act as a sufficient incentive to ensure future compliance in respect of
the contravention

(b) the seriousness and frequency of the contravention or its continuation, and
(c) the turnover of the air carrier concerned.

6.2 For an Uncontested Sanction the maximum amount per incident of misuse is €3000, and
for a Court Decision the maximum amount per incident of misuse is €6000. The minimum
total amount that the coordinator will apply -for an Uncontested Sanction is €1000 and
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the minimum total amount that the coordinator will recommend to the Court is €2000,
unless exceptional circumstances exist._

6-26.3-In_general, the financial sanction that the coordinator will recommend to the Court will

be twice the amount applied as an Uncontested Sanction.

6.36.4Financial sanctions are payable by the air carrier concerned to the Commission. In
accordance with Regulation 6 of the Irish Regulation, all financial sanctions received by
the Commission are paid to the Exchequer in such manner as the Minister for Public
Expenditure and Reform may direct.

7.1

8.1

OTHER ADMINISTRATIVE SANCTIONS

The Irish Regulation and these guidelines provide for the application of financial
sanctions for repeated and intentional slot misuse, implementing the Article 14.5 of the
Council Regulation. Article 14 of the Council Regulation also provides for other
administrative sanctions and enforcement measures, specifically:

e Article 14.1 provides for the competent air traffic management authorities to reject
an air carrier’s flight plan if it intends to operate at a coordinated airport without a
slot allocated by the coordinator.

e Article 14.4 states that air carriers that repeatedly and intentionally misuse slots
as part of a series of slots shall lose ‘historic rights’ to those slots, and that the
coordinator may withdraw the series slots for the remainder of the scheduling
period after issuing a single warning.

These provisions of the Council Regulation are directly applicable, and the competent
air traffic management authority (in the case of Article 14.1) and the coordinator (in the
case of Article 14.4) may apply such administrative sanctions independently of any
sanctions applied under the Irish Regulation and these guidelines.

AMENDMENT OF THESE GUIDELINES

These guidelines may be amended and updated from time to time by the coordinator
following consultation with the Commission and the Dublin Airport Coordination
Committee.
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