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Dear Sir

We are writing to you, as invited, to make submissions reginiing AerRianta’s letter to the
Commission for Aviation Regulation (the “Commission”) of 7 August 2001

In that letter, AerRianta commented:

“AerRianta believes that the decision which prompred this appeal was not a decision
governed by the European Communities (Access to the Ground Handling Market at
Community Airports) Regulations, 1998 (5.1 505 of 1998) (“the Regulations”). We
confend that a cargo warehouse facility is not an “airport installation” as referred 1o
in Section 14 of the Reguiations.”

We submit that this argument is fundamentally flawed and has no basis under sither the
Regulations or the Ground Handling Directive 96/67/EC (the “Directive™), which the
Regulations are intended to implement.

We would draw your attention to our client’s appeal of 25 July 2001, which states:

“Regulation (2) establishes the principle of free access to ground handling services
under Irisi law, while Regulation 14 gives effect to that principle by stipulating the
dities of AerRioma with regard to access to “airport installations” and allocation af
“space available for ground handling”. Access to suitable cargo handling premises at
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Dublin Airport 1s essential fo our client’s plan to access the market for ground
handling services ai Dublin Airport.  Hence, it is submitted that the references in
Regulation 14 to “airport installations ™ and'or “space available for ground handling ™
must have been imtended and, therefore, shouwld be imterpreted to include cargo
handling premises, such as that the subject of the contested decision and individual
measures taken by AerRiania”

The Directive is principally intended to ensure access to the ground handling markets al
Community Airports by existing operators and new entrants, which necessitated establishing
a set of rules intended 1o maintain fair competition in the area of ground handling services.

In the Explanatory Memorandum to the Dircctive, the European Commission moted that
because:

“Ffficient and market oriented ground handling services at airports make an important
contribution to the efficient wtilisation of the air transport infrastructure, they should
thus be offered on a non-discriminatory, transparent and cost effective basis. "

Accordingly, the Directive lays down measures to ensure fair and sustainable competition in
the provision of ground handling services and to allow for the efficient management of
airport installations. The use of 2 cargo handling premises is clearly integral to provading
ground handling services and, therefore, to achicving efficiency in the provision of such
services. As a result, it does not make sense to argue that such premises are not covered by
the Directive and the implementing Regulations.

In relation to airport installations, in particular, the Directive stipulates that:

“Member States shall take the necessary measures to ensure that suppliers of ground
handling services and airport users wishing to self-handle have access o atrport
installations to the extent necessary for them to carry oul their activities. ™

“Airport installations” are not defined by the Directive or the implementing Regulations and
nowhere in the Directive the implementing Regulations, or in any relevant Commission
Decision is it stated that cargo handling premises, such as the premises which is the subject
matter of the contested decision and individual measures, do not constitute an airport
installation. Similarly, nowhere is it stated in the Directive, the implementing Regulations or
in any relevant Commission Decision that a cargo handling premises does not fall within the
category of “space available for ground handling™

“Airport” 15 defined in the Directive as:
“Amy area of land especially adapted for the landing, raking-off and manoewvres of
aircraft, including the ancillary mstallations which these operations may imvolve for

the requirements of air traffic and services including insiallations needed 1o assist
commercial air services.”

It is reasonable to conclude, therefore, the reference to “airpor installations™ in the Directive
15 intended to refer to all “ancillary installations™ located on an airpont, which are necessary to
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assist commercial air services. On that basis, it is clear that cargo bandling premises, such as
that the subject of the contested decision and individual measures, constitules an “airport
installation” and/or “space available for ground handling” under the Directive and
implementing Regulations

AerRiznta also state in the letter of 7 August 2001

“It is possible for a cargo handling company fo operate from a site remofe o the
airport. A cargo operator does, however, require access o the apron areas and 10 the
awrcraft it serves and such access would be granted by AerRianta provided all the
mecessary criteria including relevant security and customs requiremenis have been
satisfied by the company proposing 1o carry out ground handling activities. ™

Without prejudice to our client’s submission that the comested decision and individual
measures are governed by the Regulations for the reasons set out above, we also wish to
make a submission in relation 1o this particular argument.

AerRianta's argument that our client can provide ground handling services from an “off-site”
location is entirely at odds with the intention of the Directive and the implementing
Regulations to ensure “efficient and market oriented ground handling services™ and “fair and
sustainable competition™ in the provision of ground handling services at airports, including
Dublin Airport.

To require our clients to operate from an “off-site” or a remote location would mean in
practice that cargo would need to be loaded first onto fully-taxed road worthy vehicles,
driven through traffic to Dublin Airport and delivered via a {ransit shed or security gate to the

aircraft

In Commission Decision 2000/122 (OJ L039 of 14 February 2000), the European
Commission reviewed the issue of whether such off-unte facilities were such as to allow a
service supplier to operate or self-handle at Disseldorf Airport.  The Decision related to an
application by the German State for an exemption under Article $(2) of the Directive based
on specified constraints on available space or capacity. The Commission was satisfied that
old military huts which were located outside the airport boundary did not alleviate the
specified constraints on available space or capacity at the sirport.  The Commission found
that the vehicles and equipment required for the services in question would have had to cross
& very busy road, which would have been inconceivable for such heavy, slow equipment,
such as “pusher tugs”

Accordingly, it is unreasonable of AerRianta to expect our clients 1o provide ground handling
services from an “off-site™ location, which would require them to engage in the ¢ostly and
time consuming logistics of transporting cargo from a remote location over a busy road and
through a transit shed or security gate to the airport. This would contrast with the posstion of
ground handling scrvices providers located on-sitc who can simply transport cargo on
“dollies™ directly from the warchouse 1o the aircrafl in a matier of minutes.
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Furthermore, AerRianta’s suggestion, if accepted, would place our client, as a new entrant 1o
the market for ground handling services at Dublin Airport at a serious competitive
disadvantage compared with its competitors due to the additional transit time and handling
that would be needed between the aircraft and the warehouse.

We are at the Commission’s disposal should it require clarification or elaboration of any
point in jhis submission

Direct Dial: +353 -1- 639 5115
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